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OPI NI ON
This case involves m |k that soured and spoil ed a business
rel ati onship. Plaintiff, a supplier of mlk to defendant,
Heart| and Food and Dairy Distributors, Inc.(“Heartland”), filed
suit in state court seeking danages for Heartland s alleged
breach of the parties’ contract. Heartl and countercl ai med,
alleging that the plaintiff supplied it with unfit mlk that was
distributed to Heartland’ s school custoners, resulting in |oss
of Heartland s contracts with such customers.

The case was rempved to this Court after two of the

def endants, Heartland and WlliamCross (“Cross”), filed Chapter



7 bankruptcy petitions.? At the time of renpval, a notion to
reconsider was pending in which the defendants sought
reconsi deration of the state court’s order denying their notion
to dismss the plaintiff’s conplaint under the doctrine of res
judi cat a. Foll owm ng renmoval, the defendants have asked this
Court to rule on the notion to reconsider.

G ven the convoluted facts of this case, the Court nust
outline themin detail. 1In October 1996, plaintiff, Land-O Sun
Dairies, L.L.C. (“L.L.C.") was forned as a Delaware |imted
liability conpany. Later that nonth, L.L.C. entered into a
Capital Contribution and Assunption Agreenent w th Land-O Sun
Dairies, Inc. (“Inc.”) in which Inc. transferred substantially
all its assets to L.L.C. and L.L.C. assuned Inc.'s liabilities.
As part of the transaction, Inc. becane a nenber of L.L.C and
retai ned an ownership interest init.

In md-1997, Heartland and its principals, Cross and
Pribble, entered into an agreenent -- presumably with L.L.C.,

al though the facts are ambi guous on this point? -- to purchase

t The third defendant, Tim Pribble (“Pribble”), has not
filed a bankruptcy case.

2 Correspondence between the parties and ot her docunents in
the record repeatedly refer to Inc. For exanmple, the credit
applications that form the basis for the contractual
relationship on which the conplaint is grounded bear the
letterhead of Inc. and Inc. is referred to as the "vendor"™ on
price sheets that post-date the transfer of its assets to L.L.C.
In addition, for sonme period of time, L.L.C.'"s former counsel
appears to have believed his client was Inc., as reflected by
hi s correspondence and by pleadings he filed in state court.



dairy products on credit for distribution to various schools.
Subsequent | vy, there was a Dbreakdown of the parties’
relationship, and L.L.C. hired an attorney to file suit agai nst
t he def endants. I n Decenber 1997, the attorney filed an action
namng Inc. as plaintiff, rather than L.L.C This was
unfortunate fromL.L.C ’'s perspective, not only because its own
| awyer had msidentified the intended plaintiff, but also
because, although Inc. was a going concern at the time, it was
not a corporation in good standing to transact business in
I11inois.

The defendants filed a notion to dismss under 735 111.
Conmp. Stat. 5/2-619(a)(2) based on Inc.’s |l ack of |egal capacity
to bring suit.® However, rather than voluntarily dism ssing the
conplaint, L.L.C."s attorney asserted that he had i nadvertently
used the wong nanme for the plaintiff and attenpted to anend t he
conplaint to substitute L.L.C. as the party plaintiff. The
state court judge denied the notion to amend and di sm ssed the

conplaint due to Inc.’ s legal incapacity to sue in Illinois.

3 Section 2-619(a)(2) providing for “[i]nvoluntary

di sm ssal based upon certain defects or defenses,” states in
pertinent part:

(a) Defendant may, within the time for pleading,
file a motion for dismssal of the action . . . upon
any of the follow ng grounds|:]

(2) fhét'tﬁe plaintiff does not have | egal
capacity to sue . .

735 1 LCS 5/2-619(a)(2).



The order of dism ssal contained no qualifying |anguage, as
plaintiff’s attorney did not prevail upon the state court judge
to specify that L.L.C., the real party in interest, could file
a new conplaint in the correct name. L.L.C. is now
represented by counsel different from the attorney who
represented it in state court. Current counsel argues in this
Court that the state court judge commented that L.L.C. could
fileits owm lawsuit follow ng the dism ssal of Inc.'s |lawsuit.
However, the witten order is not so qualified and, despite
bei ng af forded an opportunity to do so by this Court, L.L.C. has
provided no evidence to prove that this statenment was made.
L.L.C."s current counsel | acks personal know edge of the matter,
and defendants' counsel, who was present for the earlier
proceedi ngs, indicates that she does not recall the state court
judge advising the plaintiff how to conduct its case.

The order denying the notion to anend and di sm ssing the
conpl aint was entered on March 6, 1998, and was not appeal ed by
either Inc. or L.L.C. Instead, on March 9, 1998, L.L.C. filed
a new conplaint against the defendants in state court that,
other than the plaintiff's nane and its description, was
virtually identical to the earlier dism ssed conplaint. The new
conpl ai nt was assigned to a different judge than the one who had
earlier dismssed Inc.'s conplaint.

The defendants nmoved to dismss L.L.C.'s conpl ai nt, arguing

that the involuntary dism ssal of the earlier conplaint had res



judicata effect. The state court judge newly assigned to the
case denied the notion to dismss, finding that there had been
no prior adjudication on the nerits.* See Od. Den. Mdit. Dis.

Frank. Co. Cir. Ct., Dec. 1, 1998. Subsequently, the state
court denied the defendants' notion to reconsider. In its
order, the court noted that its denial of the defendants’ notion
was based on consideration of “applicable case |aw as well as
statutory and procedural authority. See Ord. Den. Mot.
Reconsid., Frank. Co. Cir. C., Jan. 21, 1999. The defendants
then filed a second notion for reconsideration in which they
asserted that two of the cases cited by plaintiff as show ng

that res judicata did not bar the present case had been reversed

by the Illinois Suprenme Court. In their notion, the defendants
again sought dismssal of the plaintiff’s conplaint on res
judi cata grounds.

The defendants’ motion for reconsideration is now before
this Court by virtue of renoval of the plaintiff’s case. I'n
ruling on this notion, the Court nust determ ne whether, under

applicable Illinois authority regarding the res judicata effect

of plaintiff’'s previous dism ssal, the present case may be said

to be barred under the doctrine of res judicata.

The doctrine of res judicata precludes repetitivelitigation

4+ Since this ruling was froma different judge, it has no
bearing on whether the original judge intended the dism ssal to
be an adjudication on the nerits.



of the sanme cause of action between the sane parties. V\hen
applicable, it operates to bar relitigation of every matter that
was actually determned in the prior suit, as well as every
other mtter that could have been raised and determ ned.

Torcasso v. Standard Qutdoor Sales., Inc., 626 N. E 2d 225, 228

(r1rr. 1993); In re Marriage of Mesecher, 650 N E.2d 294, 296

(rrr. App. Ct. 1995). For res judicata to apply, the party

asserting the doctrine nmust prove three elenents: (1) identity
of the parties or their privies; (2) identity of the causes of
action; and (3) an adjudication on the nmerits by a court of

conpetent jurisdiction. Rein v. David A Noyes & Co., 665

N. E. 2d 1199, 1204 (I1l1. 1996). Here, the parties agree that the
subject matter of the instant lawsuit is identical to the
earlier, dism ssed one, |leaving the Court to decide only if the
other two el ements are net.

In order to prevail on the elenment of identity of parties,
the party asserting it need not prove absolute identity of the
parties. It is enough to show that the parties are in privity
with each ot her because they adequately represent the sane | egal

i nterests. See In re Marriage of Mesecher, 650 N E. 2d at 296.

Moreover, it is the identity of interest that controls whether
privity exists, rather than the nom nal identity of the parti es.
Id.

In this case, the Court finds that the defendants have net

their burden of showing that L.L.C. participated in the initial



litigation and that it was in privity with the nom nal
plaintiff, Inc. The record reflects that plaintiff's fornmer
counsel was retained by, and represented the interests of,
L.L.C. during the first l|awsuit despite the fact that the
nom nal plaintiff was Inc., who was al so represented by fornmer
counsel . L.L.C."s present counsel stated on the record that
former counsel was retained by L.L.C. to prosecute the original
| awsuit and that his filing the conplaint in Inc.'s name was an
unaut hori zed m stake. The record indicates further that when
former counsel realized the m stake, he fil ed pl eadings in which
the nomnal plaintiff, Inc., sought to anend the conplaint so
the named plaintiff could be corrected to L.L.C. There is no
doubt that former counsel was representing L.L.C."s interests
during these initial proceedings and that Inc. was serving as a
proxy for L.L.C. Since L.L.C. was the real party in interest in
the first lawsuit, the elenment of identity of parties for res

judi cata purposes has been net.>°

$ L.L.C., citing Diversified Financial Systens, lnc. V.
Boyd, 678 N.E.2d 308 (IIl. App. Ct. 1997), argues that a privy
for res judicata purposes is one who, after comencenent of
litigation, acquires an interest in the subject matter of the
litigation through one of the parties. Plaintiff contends that
under this nore restrictive definition, Inc. and L.L.C. cannot
be privies since they entered into the Capital Contribution and
Assunption Agreenment long before the litigation against
Heart!| and began. L.L.C."s argunent, however, m sconstrues the
holding in Diversified. Al though the case involved the
assignment of an interest in certain notes after litigation
comenced, the court's decision did not depend on the tim ng of
the assignment. Instead, the Diversified court defined privity
as this Court has, as existing between parties who adequately




In addition, the record reveals that L.L.C. and Inc.,
al though separate entities in a technical sense, were not

conplying with the formalities necessary for each to maintain a

separate busi ness existence. This is reflected on nunerous
docunments throughout the record -- including the credit
docunments purportedly binding the defendants to L.L.C. -- that

show L.L.C. conducting business using Inc.'s letterhead. The
suspensi on of business formalities was of sufficient degree that
it caused even L.L.C."'s own counsel to be confused about which
entity was his client. Such confusion is reflected in his
correspondence to the defendants and in his filing the original
conplaint in Inc.'s nane. G ven the intertwining of their
busi ness practices, and the congruity of their interest in
having L.L.C. substituted for Inc. in the original |lawsuit, the

Court finds that privity exists between the two entities.®

A more difficult question is whether there was an

represent the same legal interests, 678 N E.2d at 311, and

exam ned whether there was "substantial identity of the
incentives of the earlier party with those of the party agai nst
whom res judicata is asserted.” 1d. at 312. Although privity

was found not to exist between the parties in Diversified, the
definition set forth in the case is consistent with this
Court's.

¢ As further evidence that the entities are not strangers
to each other, the Court notes that Allen A. Meyer, the Chief
Executive O ficer of Inc., executed and filed the Certificate of
Formation to create L.L.C. under Delaware | aw, and |Inc. rennins
a menmber of L.L.C. Additionally, due to his use of both Inc.'s
and L.L.C.'s letterhead, the Court is unable to determne if
Terry A. Tregear, Division Sales Manager, is enployed by Inc.,
or L.L.C., or both.



adjudication on the nerits in the original action to preclude
L.L.C. from proceedi ng agai nst the defendants now. The answer
to this question is found in Rule 273 of the Illinois Suprenme
Court. The Illinois Supreme Court adopted Rule 273 effective

January 1, 1967, see People ex rel. Johnson v. City of Waukegan,

342 N. E.2d 480, 484 (1Il. App. Ct. 1976), as a neans "to curb
the nunmber of tines a plaintiff can resurrect a disnm ssed

action." DelLuna v. Treister, 708 N. E.2d 340, 345 (Ill. 1999).

The rul e states:

Unl ess the order of dism ssal or a statute of this
State otherw se specifies, an involuntary di sm ssal of
an action, other than a dismssal for |ack of
jurisdiction, for inproper venue, or for failure to
join an indispensable party, operates as _an
adj udi cation upon the nerits.

Sup. C. R 273, Ill. Conp. Stat. Ann. (West 1993) (enphasis
added) .

Under the plain |anguage of Rule 273, an involuntary
dism ssal, for a reason not expressly excepted by the rule, is
deemed an adjudication on the nmerits unless the plaintiff
procures |eave of court to refile the conplaint or a statute

guarantees that opportunity to the plaintiff. DeLuna V.

Treister, 708 N.E. 2d at 345. 1In the case at bar, the original
conpl ai nt was di sm ssed pursuant to 735 I LCS 5/2-619(a)(2), and
L.L.C. does not challenge the applicability of Rule 273 to a

di smi ssal under that section. See Rein v. David A. Noves & Co.,

665 N.E. 2d at 1204 (holding that Rule 273 applies to an



involuntary disnmi ssal under § 2-619). The basis for the
dismssal -- Inc.'s lack of legal capacity to sue -- does not
fall within those reasons for dism ssal specifically excepted by
the Rule from effecting an adjudication on the nerits.
Moreover, there is no qualifying |language in the order of
dism ssal to protect the plaintiff fromthe effects of Rule 273,
and the Court is aware of no statute that would do so. The
straightforward application of Rule 273, therefore, demands t hat

the di sm ssal be deened a dism ssal on the nerits.” See DelLuna

V. Treister, 708 N.E. 2d at 344-45.

L.L.C., seeking to avoidthis  result, asserts that the state
court’s dism ssal of the suit filed by Inc. was based on | ack of
standing to sue, which, it contends, does not constitute an
adj udi cation on the nerits under Illinois |aw. I n support,
L.L.C. cites two cases, neither of which addresses Suprene Court
Rul e 273 or explains why, under the plain terms of that rule, a
dismssal for lack of standing would not constitute an

adj udi cation on the nmerits.8 By contrast, other Illinois

’ Because, as set forth above, L.L.C. was present and
represented fully in the original |awsuit, this case is not one
in which a court mght | ook behind the unanbi guous | anguage of
Rul e 273. See Deluna v. Treister, 708 N E. 2d at 347. I'n
DelLuna, the Illinois Suprene Court specified that where thereis
an identity of parties in tw separate |awsuits, “whether an
adj udi cation on the nerits actually occurred is determ ned by

applying Rule 273 according to its plain terns.” DelLuna, at
347, see also Leowv. A & B Freight Line, Inc., 676 N E. 2d 1284,
1290 (IIl. 1997) (McMorrow, J., specially concurring).

¢ Indeed, in the first case, People ex rel. Scott V.

Chicago Park Dist., 360 N.E.2d 773 (Ill. 1976), it appears the




cases hold that a dism ssal for lack of standing constitutes an
adj udi cation on the nerits due to the operation of Rule 273.

See People ex rel. Howarth v. Gulf, Mbile, & Chio R R Co., 261

N. E.2d 221, 221-22 (Il1l. App. Ct. 1970); see also Matter of
Estate of Keener, 521 N E. 2d 232, 233 (Ill. App. Ct.), appea
denied, 530 N E. 2d 246 (Ill. 1988). G ven the |lack of
definitive authority otherwi se -- and given the Illinois Suprene

Court’s careful adherence to the plain ternms of Rule 273 in

recent cases -- see Deluna, 708 N.E.2d at 345, 347; River Park

Inc. v. City of Hi ghland Park, 703 N. E 2d 883, 889-91 (III.

1998), the Court finds no basis upon which to question the

application of Rule 273 in the present case.?®

dism ssal in question occurred prior to the adoption of Rule
273, as the judgnent of dismssal was affirmed in 1966, see
Scott, at 775, a date preceding the rule s effective date of
January 1, 1967. The second case cites only Scott in support of
its statenment that a dism ssal for lack of standing is not an
adj udi cation on the merits, see Pierce v. P.J.G & Assocs.

Inc., 470 N. E.2d 1096, 1097 (IIl. App. Ct. 1984), rev' d on other
grounds, 494 N. E.2d 482 (Ill. 1986), and, in fact, this issue

pl ays only a peripheral role in the court’s decision.

°® The Court, noreover, disagrees with L.L.C 's assertion
that the state court’s dism ssal was for |ack of standing. The
state court dism ssed the suit by Inc., not because of Inc.’s
| ack of standing to seek the relief requested, but because Inc.,
as a corporation out of conpliance with the state’s reporting
and tax requirenments, |acked |egal capacity to bring the action
in Illinois courts. “Lack of standing” and “lack of |[egal
capacity to sue” are distinct concepts: “standing to sue”
exam nes whether a “party has sufficient stake in an otherw se
justiciable controversy to obtain judicial resolution of that
controversy,” see Black’s Law Dictionary 1405 (6th ed. 1990),
while “capacity to sue” is determned by a party’'s “[I1]egal
qualification. . . , conpetency, power or fitness” to sue. 1d.
at 207. Thus, L.L.C. has m scharacterized the nature of the
state court’s dism ssal.



L.L.C. further contends that former counsel’s error in
filing the first lawsuit in the name of Inc. was an easily
correctabl e m stake and shoul d not have resulted in di sm ssal by
the state court. In support, L.L.C. cites the Illinois statute
dealing with m snanmed parties, which states that

[misnomer of a party is not a ground for dismssall[,]

but the name of any party may be corrected at any

tinez . . . upon any terns and proof that the court

requires.
735 1ll. Conp. Stat. 5/2-401(b). L.L.C. asserts that “[Inc.]
was clearly a msnanmed party in the first suit” and argues that
this m stake was corrected by L.L.C.’s filing the second suit,
whi ch, according to L.L.C., was nmade necessary by the state
court’s order of dism ssal “without granting | eave to anend as
it should have.” See PlItf.’s Supp. Mem Opp. Def’s Mt. to
Recons., filed June 15, 2000, Doc. #21, at 4. L.L.C. nmaintains

that res judicata should not be applied “to dism ss the second

suit stemm ng fromthe dism ssal of the first,” id. at 4-5, and
urges this Court to prevent injustice by allowing L.L.C. to
continue its |awsuit against the defendants.

By its argunent, L.L.C. is essentially asking this Court to
review the state court’s order dismssing Inc.’s lawsuit and to
override the effect of that dism ssal. However, this Court is
precluded from re-examning the nmerits of the state court’s
ruling in the suit filed by Inc. under the Rooker-Feldman

doctrine, which dictates that inferior federal courts | ack



jurisdiction to review final decisions of state courts.® Levin

V. Attorney Reqgistration and Disciplinary Comm n_ of Suprene

Court of Illinois, 74 F.3d 763, 766 (7th Cir. 1996); see In re

Singleton, 230 B.R 533, 536-37 (B.A.P. 6th Cir. 1999). Rooker-
Fel dman establishes that the losing party in a state court
[ awsuit cannot collaterally attack that court’s ruling in
federal court. Rather, the litigant’s remedy lies in the state

court systemand its appellate process. See In re Herrera, 194

B.R 178, 186 n.3 (Bankr. N.D. Ill. 1996).

In this case, former counsel’s error in namng the plaintiff
inthe first state court suit may have been, as L.L.C. contends,
easily correctable wunder the Illinois msnoner statute.
However, this Court is not allowed to take account of that

statute in ruling on the res judicata defense now at issue. No

appeal was taken from the state court’s adverse ruling on
counsel’s notion to anmend in that case, and the state court’s
involuntary disnmi ssal of the suit filed by Inc. becane final.
This order can neither be altered nor effectively overruled in

the present lawsuit filed by L.L.C., as the Court is bound to

1 The Rooker-Feldman doctrine, set forth in Rooker v.
Fidelity Trust Co., 263 U S. 413 (1923) and District of Colunbia
Court of Appeals v. Feldnman, 460 U.S. 462 (1983), is derived
from28 U S.C. 1257, which provides that “[f]inal judgnents

rendered by the highest court of a state . . . may be revi ewed
by the Supreme Court . . . .” This |anguage was construed as
preventing any federal court except the Supreme Court from
reviewing final state court judgnents. See Feldman, 460 U. S. at
476.




give it full faith and credit as a final state court ruling.

See Torres v. Rebarchak, 814 F.2d 1219, 1222 (7th Cr. 1987);

Harl v. City of lLa Salle, 679 F.2d 123, 125 (7th Cir. 1982).

Thus, any error occurring in the first lawsuit, whether on the
part of counsel or the state court judge, may not now be cited
as a basis for overcomng the defendants’ arguments of res
judi cat a.

The Court enphasizes that L.L.C. was not w thout options to
avoid this adverse result. Former counsel in the first |awsuit
had nearly a two-nonth warning that the defendants sought an
involuntary dism ssal and should have been aware of the
ram fications of Rule 273. Yet, when it becane obvious that
I nc. |acked | egal capacity to sue in Illinois, counsel failed to
voluntarily dismss Inc.’s conplaint and refile on behalf of
L.L.C. This nmay have circumvented the unfortunate consequences
seen here because a voluntary di sm ssal would have been wi t hout

preclusive effect.' Moreover, even after former counsel chose

a different strategy -- seeking to anmend the conplaint —- and
1t Under certain conditions, Illinois permts voluntary
di sm ssal w thout prejudice before trial or hearing. The

applicable statute states in part:

(a) The plaintiff may, at any tinme before trial or
heari ng begi ns, upon notice to each party who has appeared
or each such party’s attorney, and upon paynment of costs,
dism ss his or her action . . . , wthout prejudice, by
order filed in the cause.

735 |1 LCS 5/2-1009(a).



was rebuffed by the state court judge, counsel coul d have sought
qual i fying | anguage in the order of dism ssal to protect L.L.C.
fromthe effects of Rule 273. However, this was not done and
t he order becane final. Nonetheless, even this was not a death
knell for L.L.C. The plaintiff could have appeal ed the state
court order, arguing that the judge erred in refusing to allow
correction of the plaintiff’s name to reflect the real party in
interest and further erred in dism ssing the conplaint since the
real party in interest had |egal capacity to sue in Illinois.
The plaintiff, though, failed to do so, opting instead to file
a new conplaint in L.L.C.”s nane. Finally, when the matter was
removed to this Court, L.L.C. was given an opportunity to
present evidence of the state court judge's alleged statenent
that L.L.C. could file a new conplaint follow ng dism ssal of
the conmplaint filed by Inc. This Court m ght have ruled
differently had such proof been presented, but L.L.C. failed to
adduce any evidence on this point. The Court, therefore, finds
that the earlier dism ssal binds L.L.C. since its interests were
represented in the first lawsuit and it had anpl e opportunity in
that forum albeit wasted, to raise its concerns with respect to
t he di sm ssal
SEE WRI TTEN ORDER.

ENTERED: Septenber 1, 2000



/'s/ KENNETH J. MEYERS
UNI TED STATES BANKRUPTCY JUDGE



